Business for
NewEurope

The Case for a UK Sovereignty Bill

Options and Analysis

This document examines the case for a UK Sovereignty Bill and possible alternatives. The
government coalition agreement states: “We will examine the case for a United Kingdom
Sovereignty Bill to make it clear that ultimate authority remains with Parliament”.
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Summary

“We will examine the case for a United Kingdom Sovereignty Bill to make it clear that
ultimate authority remains with Parliament.”

- Coalition Programme for Government
The current legal position

— The common law clearly affirms that parliament is sovereign (see extracts of the cases
Factortame and Thoborn (pp. 4 — 5, below).

— The primacy of EU law in the UK was established by the European Communities Act 1972
and affirmed by common law.

— Common law holds that the primacy of EU law and the sovereignty of parliament are not in
conflict.

Options

— The government appears to have five options, ranging from maintaining the status quo, to
embarking on wholesale constitutional reform (pp. 6 — 9, below).

— Favouring the status quo with the possibility of increased parliamentary oversight of EU
matters appears to be the most constructive way forward (options 1 and 2, pp. 6 —7,
below). It is difficult to argue a legal or constitutional case for the enactment of a minimalist
Sovereignty Bill (option 3, p. 7, below), which asserts the fact of UK sovereignty, or codifies
in statute what is already said in common law.

— A maximalist Sovereignty Bill (option 4, at p. 7, below) would risk undermining the legal
foundation upon which the UK’s membership of the EU is built — the simple doctrine of law
which states agreements must be kept — pacta sunt servanda. Constitutional reform to the
point of achieving equivalence with the German position on this issue (a Supreme Court
adjudicating on a written constitution) is not, it is suggested, a measure proportionate to the
aim which the government is considering (option 5, p. 9, below).

We consider that the maintenance of the status quo, with enhanced parliamentary scrutiny of
EU matters, is the most constructive way forward.

We have lived through 25 years of EU treaty change and then all the uncertainty over the issue
of British membership of the euro. We now have the prospect of a treaty-free decade, without
all the parliamentary upheavals that parliamentary ratification entails. Our members would find
it perverse and damaging for a Conservative / Liberal Democrat government, declared business-
friendly to be adding uncertainty by opening up this particular can of worms.

Furthermore, enacting a maximalist Sovereignty Bill would almost certainly undermine the
government’s intention to appear constructive in the eyes of our EU partners.



The relationship between EU and Member States’ laws

Government is considering passing a Sovereignty Bill to “make it clear that ultimate
authority remains with Parliament”. Different European Union (EU) member states have
different approaches to this issue of state sovereignty in relation to the EU.

The current situation

The proposition that the supremacy of EU law flows from the Treaties

The EU treaties do not contain provisions regarding the supremacy of EU law over that of
the Member States. The European Court of Justice (ECJ), however, has held that to be a

direct and natural consequence of the treaties. The Lisbon Treaty contains the following
declaration:

17. Declaration concerning primacy
The Conference recalls that, in accordance with well settled case law of the Court of Justice of the
European Union, the Treaties and the law adopted by the Union on the basis of the Treaties have

primacy over the law of Member States, under the conditions laid down by the said case law.

The Conference has also decided to attach as an Annex to this Final Act the Opinion of the Council
Legal Service on the primacy of EC law as set out in 11197/07 (JUR 260):

Opinion of the Council Legal Service of 22 June 2007

It results from the case-law of the Court of Justice that primacy of EC law is a cornerstone principle of
Community law. According to the Court, this principle is inherent to the specific nature of the
European Community. At the time of the first judgment of this established case law (Costa/ENEL,15
July 1964, Case 6/6411 there was no mention of primacy in the treaty. It is still the case today. The
fact that the principle of primacy will not be included in the future treaty shall not in any way change
the existence of the principle and the existing case-law of the Court of Justice.

Lt follows (...) that the law stemming from the treaty, an independent source of law, could not, because of its
special and original nature, be overridden by domestic legal provisions, however framed, without being deprived
of its character as Community law and without the legal basis of the Community itself being called into
question.”

Case 6/64 Flaminio Costa v. ENEL [1964] ECR 585, 593 established this principle.
Subsequent cases clarified that this principal applied to all laws, including fundamental rules
of national constitutional law" and to national laws made both before and after the relevant
EU law?. Costa relied on the proposition that the treaties created a new legal order, to
which the member states intentionally transferred sovereignty in various areas.

!Case C-473/93 Commission v. Luxembourg [1996] ECR I-3207, para. 38
2 Case 106/77 Administrazione della Finanze dello Stato v. Simmenthal SpA [1978] ECR 629
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Simmenthal also established the principal that where a national and EU law came into
conflict in a national court that would not otherwise have the competency to adjudicate on
the matter in issue, that court would nonetheless be obliged to give effect to the relevant
provision of EU law. Simmenthal does not require national courts to annul or invalidate
national laws which are in conflict, but merely to give precedence to the relevant EU
provisions.

The primacy of EU law is therefore well established in a consistent progression of ECJ
caselaw. The ECJ made these rulings on a purposive construction of the provisions of the
treaties, rather than a strictly textual one.

The proposition that EU law is only supreme insofar as member states allow it

EU member states have followed a different path to the ECJ in considering the supremacy of
EU law. Member states, including the UK, have accepted the practical supremacy of EU law
in the relevant circumstances. There is a divergence, however, between the ECJ and
member states in relation to ultimate authority and other issues.

Most member states consider that conceptually, they give supremacy to EU law on the basis
of their own constitutions, as opposed to the ECJ’s view that EU law is supreme as a result of
string of cases starting with Costa.

Also, the ECJ holds that any EU law overrides any type of member state law, from
constitutional law downwards. Most member states do not take that view, holding instead
that member states’ constitutions are ultimately supreme.

France

French courts accept the supremacy of EU law over national law. This primacy is

however “not by virtue of the inherent nature of Community law as the Court of Justice
would have it, but under the authority of their national legal order”®. Article 55 and Article
88-1 of the French Constitution provide the foundation for France’s acceptance of the
supremacy of EU law:

Article 55

Treaties or agreements duly ratified or approved shall, upon publication, prevail over Acts of
Parliament, subject, with respect to each agreement or treaty, to its application by the other party.

Article 88-1

The Republic shall participate in the European Communities and in the European Union constituted by
States which have freely chosen by virtue of the treaties which established them to exercise some of
their powers in common.

It shall participate in the European Union in the conditions provided for by the Treaty of Lisbon
amending the Treaty on European Union and the Treaty establishing the European Community,
signed on 13 December, 2007.

*B. de Witte, ‘Community Law and National Constitutional Values’ (1991) 2 LIE/ 1, 4 and also ‘Direct Effect, Supremacy and
the Nature of the Legal Order’, in P. Craig and G. de Burca (eds.), The Evolution of EU Law (Oxford University Press, 1999).
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Article 88-1(1)

The Republic shall participate in the European Union constituted by States which have freely chosen
to exercise some of their powers in common by virtue of the Treaty on European Union and of the
Treaty on the Functioning of the European Union, as they result from the treaty signed in Lisbon on
13 December, 2007.

The French courts do not accept that EU law can overrule the constitution.

Germany

The conceptual foundation for the acceptance of the supremacy of EU law in Germany is
Article 25 of the German Constitution:

Article 25

[Primacy of international law]

The general rules of international law shall be an integral part of federal law. They shall take
precedence over the laws and directly create rights and duties for the inhabitants of the federal
territory.

German caselaw has established the primacy of EU law “so long as” they didn’t violate the
basic principles of fundamental rights protected in the constitution, and so long as the ECJ
continued to protect fundamental rights. The two cases that establish this are Solange I
and Solange I’ (“solange” is German for “so long as”).

A third case, Brunner® did exactly what is contemplated in the UK’s coalition agreement, i.e.
to make it clear that sovereignty ultimately lies with the UK Parliament. That judgment puts
it as follows:

[Para 55] Germany is one of the "Masters of the Treaties", which have established their adherence to
the Union Treaty concluded "for an unlimited period" (Article Q) with the intention of long-term
membership, but could also ultimately revoke that adherence by a contrary act. The validity and
application of European law in Germany depend on the application-of-law instruction of the
Accession Act. Germany thus preserves the quality of a sovereign State in its own right and the status
of sovereign equality with other States within the meaning of Article 2(1) of the United Nations
Charter of 26 June 1945.

The United Kingdom

The United Kingdom provides for the supremacy of EU law in the European Communities Act
1972, sections 2 and 3, as amended. This provides for the direct and immediate effect of EU
instruments in the UK without further enactment on the part of the UK Parliament (s. 2(1)).
It also allows EU laws that conflict with UK laws to be implemented in the UK by Order in

* Internationale Handelsgesellschaft von Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel, decision of 29 May 1974
[1974] CMLR 540.

® ReWiinsche Handelsgesellschaft, decision of 22 October 1986 [1987] 3 CMLR 225

® Brunner v European Union Treaty [1994] | CMLR 57



Council or Statutory Instrument instead of primary legislation (s. 2(2)), and makes decisions
of the ECJ as to the meaning and interpretation of EU law effective in the UK (s. 3).

The leading case on the supremacy of EU law in the UK is Factortame’, which clearly sets out
the relationship between EU and UK law, and the nature of Parliamentary sovereignty:

[Lord Bridge, 658:] Some public comments on the decision of the European Court of Justice, affirming
the jurisdiction of the courts of member states to override national legislation if necessary to enable
interim relief to be granted in protection of rights under Community law, have suggested that this
was a novel and dangerous invasion by a Community institution of the sovereignty of the United
Kingdom Parliament. But such comments are based on a misconception. If the supremacy within the
European Community of Community law over the national law of member states was not always
inherent in the E.E.C. Treaty it was certainly well established in the jurisprudence of the European
Court of Justice long before the United Kingdom joined the Community. Thus, whatever limitation of
its sovereignty Parliament accepted when it enacted the European Communities Act 1972 was
entirely voluntary. Under the terms of the Act of 1972 it has always been clear that it was the duty of
a United Kingdom court, when delivering final judgment, to override any rule of national law found to
be in conflict with any directly enforceable rule of Community law. Similarly, when decisions of the
European Court of Justice have exposed areas of United Kingdom statute law which failed to
implement Council directives, Parliament has always loyally accepted the obligation to make
appropriate and prompt amendments. Thus there is nothing in any way novel in according supremacy
to rules of Community law in those areas to which they apply and to insist that, in the protection of
rights under Community law, national courts must not be inhibited by rules of national law from
granting interim relief in appropriate cases is no more than a logical recognition of that supremacy.

The courts clarified and extended Factortame in the case of Thoburn®:

[59] Parliament cannot bind its successors by stipulating against repeal, wholly or partly, of the ECA. It
cannot stipulate as to the manner and form of any subsequent legislation. .It cannot stipulate against
implied repeal any more than it can stipulate against express repeal. Thus there is nothing in the ECA
which allows the Court of Justice, or any other institutions of the EU, to touch or qualify the
conditions of Parliament's legislative supremacy in the United Kingdom.

I"

Thoburn also elaborates a distinction between “ordinary” and “constitutiona
latter being one which:

statutes, the

(a) conditions the legal relationship between citizen and State in some general, overarching manner,
or (b) enlarges or diminishes the scope of what we would now regard as fundamental constitutional
rights.

These acts have a special status and include:

the Magna Carta, the Bill of Rights 1689, the Act of Union, the Reform Acts which distributed and
enlarged the franchise, the HRA, the Scotland Act 1998 and the Government of Wales Act 1998. The
ECA clearly belongs in this family.

The judgment ends at para. 69 with four conclusions which sum up the relationship
between UK and EU law:

7 Factortame Ltd v. Secretary of State for Transport (No. 2) [1991] 1 AC 603
8 Thoburn v Sunderland City Council [2002] EWHC 195 (Admin)
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(1) All the specific rights and obligations which EU law creates are by the ECA incorporated into our
domestic law and rank supreme: that is, anything in our substantive law inconsistent with any of
these rights and obligations is abrogated or must be modified to avoid the inconsistency. This is true
even where the inconsistent municipal provision is contained in primary legislation.

(2) The ECA is a constitutional statute: that is, it cannot be impliedly repealed.

(3) The truth of (2) is derived, not from EU law, but purely from the law of England: the common law
recognises a category of constitutional statutes.

(4) The fundamental legal basis of the United Kingdom's relationship with the EU rests with the
domestic, not the European, legal powers. In the event, which no doubt would never happen in the
real world, that a European measure was seen to be repugnant to a fundamental or constitutional
right guaranteed by the law of England, a question would arise whether the general words of the ECA
were sufficient to incorporate the measure and give it overriding effect in domestic law.



Options and Analysis

Option 1 - Maintain the status quo

Advantages

The current situation is sufficiently clear: there is no question as to the ultimate
sovereignty of parliament — “whatever limitation of its sovereignty Parliament accepted
when it enacted the European Communities Act 1972 was entirely voluntary”
(Factortame).

No further legislation would be required.

Disadvantages

A Sovereignty Act would add nothing to the current state of affairs. It could be argued
that the passage of a sovereignty bill would be a legislative solecism. If parliament is not
sovereign than it would have no powers to make itself so, and if it is, then nothing is
added to the constitutional settlement by stating that fact.

The status quo is a central part of the UK’s unwritten constitutional settlement, which in
turn has developed in a way that favours flexibility according to circumstance over
complete written certainty. Some commentators prefer the notion of a fully codified,
written constitution, overseen by a supreme court, as in the United States.

Analysis

It is submitted that this is a preferred option. The status quo is sufficiently clear and
further legislation is not required.

Option 2 - Create or expand the remit of an existing parliamentary committee to monitor
the effect of EU treaties on UK sovereignty.

Advantages

This would be an alternative to options 3, 4, and 5 below. The Lisbon Treaty gives
member state parliaments enhanced opportunities to safeguard susidiarity,
proportionality and the “yellow and orange cards”, mechanisms which allow parliaments
to express concerns directly to EU institutions which originate proposals.

Expanding the remit of UK parliamentary scrutiny would enhance democratic oversight
of, and participation in, EU law-making.



— No further legislation would need to be passed, but specific action would be taken to
address concerns which gave rise in certain quarters to demands for a UK Sovereignty
Act in the first place.

Disadvantages

— More activist parliamentary scrutiny could delay EU lawmaking.

Analysis

— It is submitted that this is a preferred option. Enhancing UK parliamentary scrutiny of

and participation in, EU law-making would add to the democratic legitimacy of the EU.

Option 3 - Enact a minimalist UK Sovereignty Act

Explanation

This would be an assertion, in statue, of what is already clear in the common law — the fact
that the UK parliamentary is sovereign.

Advantages

— The codification of the doctrine of parliamentary sovereignty, as elaborated in UK
common law (Thoburn), would put that doctrine on a firmer footing, and put an end to
the need for, or possibility of, UK judges continuing to elaborate its substance.

— It lays down a marker without changing the nature of the relationship between the UK

and the EU, and does not risk picking and choosing EU laws which apply in the UK, which
would put the UK’s membership of the EU at risk.

Disadvantages

— An assertion of the fact that parliament is sovereign in statute would be constitutionally
unusual. Would the repeal of such an act negate parliamentary sovereignty? It would
not, because no parliament can bind its successor.

— Parliamentary sovereignty is already acknowledged in common law.

Analysis

— Itis submitted that a Sovereignty Act is unnecessary. Parliamentary sovereignty is
acknowledged in common law.



Option 4 - Enact a maximalist UK Sovereignty Act

Explanation

A bill was introduced at first reading on 26 January 2009 but subsequently withdrawn. The
relevant sections read as follows:

1  European Union Treaties and the United Kingdom Parliament

(1) Community treaties, Community instruments and Community obligations
shall be binding in legal proceedings in the United Kingdom only insofar as

they do not conflict with an enactment to which subsection (2) applies.

(2) This subsection applies to any enactment which includes the words: “The
provisions of this enactment shall take effect notwithstanding the provisions of

the European Communities Act 1972.”.

The explanatory materials were as follows:
Key areas

—  The Bill aims to ensure that when Parliament adopts a law which it knows conflicts with its obligations under
the European Communities Act and which contains wording to that effect (‘this enactment shall take effect
notwithstanding the provisions’ of the European Communities Act), then that law should override the Act’s
obligations because it is Parliament’s express intention that it should do so

— It seeks to restore the traditional doctrine of implied repeal, an application of parliamentary sovereignty
which has been modified by ‘constitutional’ laws such as the European Communities Act 1972 and the
Human Rights Act 1998, in the manner suggested by a ruling of Lord Denning in the case of Macarthy's Ltd v
Smith in 1979.

Advantages

— The drafters of such a Bill would submit that this restores hitherto compromised
parliamentary sovereignty.

Disadvantages

— If a UK court sought to prefer a UK law over an EU law on the basis of this legislation, it
would call into question our membership of the EU on the basis of a rejection of part of
the body of EU law.

— The UK courts may very well set aside any enactment, which included the language in
section 1(2) above, that was used to justify an action inconsistent with EU law.
However, if the UK infringed EU law, then the Commission would almost certainly refer
the matter to the ECJ under infringement proceedings. If the infringement persisted,
the UK would be directed to the EU’s new negotiated withdrawal procedure.

— If Parliament persisted, the UK would be referred to infringement proceedings in the
ECJ, and if it lost, the UK would be referred to the negotiated



Analysis

— Itis submitted that this proposal is unwise. The UK is a member of the EU, with all the
rights and obligations which go with that. It is not possible for an EU member to
unilaterally decide which of those rights and obligations to accept, and which to reject.

Option 5 - Extend the powers of the UK supreme court

Explanation

It has been argued that a Sovereignty Act would simply put the UK on an equal footing with
Germany. This, however, begs the question of whether the UK is not on such an equal
footing in the first place.

The UK, Germany, and all other members of the EU, are equal under the Treaties; indeed
the UK has negotiated a number of opt-outs and exemptions which Germany has not.

Member states differ in the constitutional arrangements binding themselves into the EU.
Germany has a fully written constitution which is watched over by the German
constitutional court; the UK's constitution is unwritten and is watched over by both
parliament and the courts. It is easy to see how an attempt to transpose a specific element
of German constitutional practice into the UK constitution poses quite fundamental
problems.

Replication of the German model in the UK would involve vesting powers in the Supreme

Court to decide whether subsequent treaties impinge on UK sovereignty; a full equivalence
would entail the enactment of a written constitution, as in Germany.

Advantages
Clarity.

Disadvantages

Fundamental constitutional reform would dominate the country’s political agenda at a time
of great financial instability.

Analysis

It is submitted that this is not the most appropriate way of dealing with this issue.

It is quite legitimate to argue that the UK should replicate the German model, but such an
aim would not be achieved by the enactment of a Sovereignty Bill, but rather by a
fundamental expansion of the competencies of the UK supreme court to have the final say
over what is, in the UK, a constitution that is found in a mixture of statute, convention and
the common law.
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